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APPELLATE CIVIL.
Before Dulat and Capoor, JJ.
GURBINDER SINGH anp OTHERS,—Defendants-Appellants.
versus
LAL SINGH aNDp oTHERS.—Respondents,

Civil Regular Second Appeal No. 263-P of 1952

Patiala and East Punjab States Union Judicature Ordi-
nance (No. X of 2005 Bk.) Section 49—Second appeal under—
Whether lies on facts also—Code of Civil Procedure (Amend-
ment) Act (II of 1951)—Section 20—Extension of the Code
of Civil Procedure to Pepsu with effect from Ist April,

- 1951—Effect of, on section 49 of Ordinance X of 2005 Bk. and

on pending uctions—The Punjab Courts Laws (Extension)
Act (XXXVIII of 1957)—Purpose and effect of —Transfer
of Property Act (IV of 1882)--Section 41-—Rules for the
application of.

. Held, that section 49 of the Patiala and East Punjab
&M"‘\Staf?ﬁ Union Pudieinl Ordinance, X of 2005 Bk. indicated

the category of cases in which an appeal was competent to
the High Court and subsection (2) laid down the grounds
on which an appeal could lie. Under this provision an
appeal to the High Court from an appellate judgment
and decree of a District Judge lay on a question of fact also.
From 1st of April, 1951, however, the Code of Civil Procedure
was made applicable ‘o Pepsu by section 20 of the Code
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of Civil Procedure (Amendment) Act, I of 1951, and there-
by subsection (2) of section 49 of the Ordinance, which

+  corresponded to sections 100 and 101 of the Code of Civil
Procedure, stood repealed. The result is that as far as the

“ question of second appeal on facts is concerned, a second
appeal arising out of a suit instituted on and after the 1st
April, 1951, will not be competent on a question of fact,
while a second appeal arising out of a suit instituted be-
fore the 1st April, 1951, will be governed by the law in
force on the date of the suit in each case.

Held, that the Punjab Courts Laws (Extension) Act
(XXXVIII of 1957) was meant to extend the Punjab Courts
Act along with certain other Acts to the PEPSU territory,
and as a good part of section 49 of the PEPSU ordinance
‘) corresponded to the provisions contained in the Punjab
Courts Act, the Legislature provided that, in spite of such
extension, the extended provisions of the Punjab Courts
Act would not apply to pending suits and second appeals
arising out of them, the reference being to the provisions
corresponding to the provisions of the Punjab Courts Act.
It is, in the circumstances, impossible to infer from the
enactment of Punjab Act 38 of 1957 that the previous

Central Act II of 1951, had not in any manner touched
section 49 of the PEPSU Ordinance.

Held, that if advantage is to be taken of the rule em-

= Dodied in section 41 of the Transfer of Property, Act, 1882,

it is not enough to show that the transferee was acting in

good faith or had paid valuable consideration, but it hag

+ further to be proved that the ostensible owner had become

such owner with the express or implied consent of the

true owner. The two clear rules for the application of
section 41 are:

(1) “that in order to deprive a real owner of his rights
in immovable property it must be established that he had
g Ygiven his consent, €xpress er implied, to another to
represent himself as the owner of the said property;” and
.

(2) “that mere inactivity on the part of the real owner
even with the knowledge of the transfer could not amount
to implied consent within section 41 and could not debar
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him from acquiring his property from the transferee with-
in the period of limitation unless by some word or con-
duct on his part he had induced the transferee to believe
that his transferor was competent to make the transfer.”

Case Law discussed.

Second appeal from the decree of the Court of
Shri Ranjit Singh Sarkaria, Additional District Judge at
Faridkot, dated the 22nd day of October, 1952, affirming
that of the Sub-Judge, II Class, Faridkot, dated the 17th
March, 1951, granting the plaintiffs a decree for possession
of one half of the land in suit. The lower appellate Court
ordered the parties to bear their own costs throughout.

Arma Ram, D. S. Neura and PuraN Cuano, for Appel-
lants.

J. N. Sgru and Durca PersHap, for Respondents.

JUDGMENT

Durat, J—The following pedigree-table will
help in understanding the facts of this case:—

Raj Kaur
(Widow of Bir Singh)

— ————— —_— . ————— — -—

| I
Prem Kayr (plaintiff) Mahan Kavr

I
Bakbshi Singh T T I
Lal Singh (plaintiff) Partap Singh
(plaintiff)

Raj Kaur was in possession of 851 kanals 18
marlas of land in village Dhapai which was then
in the Faridkot State. Of this area, 481 kanals 7
marlas was occupancy tenancy, the landlord being
the Raja Sahib of Faridkot, while the remaining
land was held by Raj Kaur as adna malik, again
the ala malik being the Raja. Sometime about
the year 1953 Bk. (corresponding to 1896) Raj
Kaur adopted her daughter’s son Bakhshi Singh,



¥

VOL. X1] INDIAN LAW REPORTS 2261

and he took possession of the land. Later he trans- Gurbinder Singh

ferred some of the land to his cousin Partap Singh
son of the second daughter of Raj Kaur. In the
meantime, however, and during the lifetime of
Raj Kaur, the Raja of Faridkot brought a suit to
avoid the adoption and in that suit Raj Kaur and
Bakhshi Singh were impleaded as defendants.
This suit succeeded and the adoption was declar-
ed invalid. Raj Kaur died in Bhadon, 1987 Bk.
(corresponding to August, 1930) and about three
years after that the Raja of Faridkot brought
two suits for possession one regarding the occu-
pancy tenancy and the other concerning the adna
malkiat and in those suits Bakhshi Singh and
Partap Singh were made defendants. Both the

snd others
v.

Lal Singh

and others

Dulat, J.

suits were decreed and, in execution, the Ra%g_t,ook_—«—q

possession of the entire land in Assauj. 19%5, Bk.
(corresponding to October, 1988); and someé years
later the Raja sold the entire land to one Kehar
Singh for Rs. 84,357-8-0. Gurbinder Singh and
others brought a suit to pre-empt this sale in favour
of Kehar Singh and succeeded in getting a decree.
Before that, however, Mst. Prem Kaur, daughter of
Raj Kaur, brought a suit on the 5th Kartik, 2005
Bk. (corresponding to the 23rd October, 1948), for
possession of the entire land against Kehar Singh
as well as the Raja of Faridkot, claiming that she
was the legal heir of Raj Kaur and entitled to
the possession of the land and that the defendants
were mere trespassers. About a year later, ie.,
on the 6th Phagan, 2006 Bk. (corresponding to the
17th February, 1950) Lal Singh brought a similar
suit against Kehar Singh and the Raja of Farid-
kot, again claiming possession on the ground of
title as an heir to his mother Mahan Kaur, who

had in the meantime died in Har, 1965, Bk. (cor-l

responding to May, 1938). In this suit Partap
Singh was first made a defendant but later joined
as a plaintiff. These two suits were consolidated

Blanak 2

~9



2262 PUNJAB SERIES [voL. x1

Gurbinder Singh gng tried together. The Raja of Faridkot was

and others
V.

Lal Singh

and others

Dulat, J.

struck off as a defendant as he had no longer any
interest in the property while Gurbinder Singh
and others, who had succeeded in the pre-emption
suit, were joined as contesting defendants. Kehar
Singh had filed a written statement and that was
adopted by Gurbinder Singh and others.

These two suits—one by Prem Kaur and the
other by Lal Singh and Partap Singh—were resist-
ed on a number of grounds. It was denied that
Lal Singh and Partap Singh were the sons of Raj
Kaur's daughter and also denied that Prem Kaur
was Raj Kaur's daughter. It was pleaded that, in
any case, neither Prem Kaur nor the sons of Mahan
Kaur were legal heirs to the property. It was fur-
ther pleaded that both the suits were barred by
time, having been brought more than twelve years
after Raj Kaur’s death. It was said that the plain-
tiffs in both the suits were estopped from suing and
that the decision in the previous litigation started
by the Raja of Faridkot operated as res judicata,
and finally that Kehar Singh was a bona fide pur-
chaser for valuable consideration and was protect-

ed as such. On these pleadings the trial Court
framed the following six issues: —

(1) Whether Smt. Prem Kaur plaintiff is the
daughter of Smt. Raj Kaur deceased and

entitled to succeed to the property left
by the latter?

(2) Whether Lal Singh and Partap Singh
plaintiffs are the sons of the daughter of
Smt. Raj Kaur deceased, and are entitl-
ed to succeed to the property left by
the latter?

(3) Whether the suits of Smt. Prem Kaur,
and Lal Singh and Partap Singh plain-
tiffs are within time?
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(4) Whether the plaintiffs Smt. Prem Kaur, G“Tbéndghgizgh
Lal Singh and Partap Singh or either of *"

v,
them are estopped from suing? Lal Singh
and others
(5) Whether Kehar Singh is a bona fide Dulat, J.

purchaser, and if so, what is its effect?

(6) Whether the decision in the suit filed by
His Highness of Faridkot against
Balkhshi Singh and others for possession
of the land in dispute operates as res
judicata against Partap Singh defendant?

On the evidence the Court found that Prem Kaur
was the daughter of Raj Kaur, and Lal Singh and
Partap Singh were the sons of Raj Kaur’s second
daughter, Mahan Kaur; that Prem Kaur as well as
Lal Singh and Partap Singh were entitled to suc-
ceed to Raj Kaur's property in preference to the
Raja of Faridkot: that the plaintiffs were not
estopped from suing: and that the decisions
in the previous suits brought by the Raja did not
operate as res judicata. On the fifth issue the
Court held that Kehar Singh was not protected by
the rule contained in section 41 of the Transfer
of Property Act. On the third issue regarding
limitation, the Court found that the suit of Prem
Kaur was barred by limitation, while the suit of
Lal Singh and Partap Singh was not so barred.
and in the result the trial Court dismissed the suit
of Prem Kaur but decreed the suit by Lal Singh
and Partap Singh and granted them a decree for
possession of one-half of the suit land. The par-
ties were left to their own costs. Against this de-
cree, Gurbinder Singh and others appealed and so
did Prem Kaur, and cross-objections were filed by
Lal Singh and Partap Singh. The learned Dis-
trict Judge considered the matter and affirmed the
conclusions of the trial Court on all the issues and
thus dismissed both the appeals as well as the
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Gurbinder Singh erogg-objections, but left the parties to their own

and others
v,

Lal Singh

and others

Duiat, J.

costs throughout. A second appeal to this Court
has been filed by Gurbinder Singh and others, the
defendants in the suits, while another appeal has
been filed by Prem Kaur against the dismissal of
her suit, and there are cross-objections by Lal
Singh and Partap Singh. All these can be con-
veniently decided together.

The first matter raised by Mr. Atma Ram on
behalf of Gurbinder Singh and others concerns the
findings of the Court below that Prem Kaur is
Raj Kaur's daughter and Lal Singh and Partap
Singh the sons of her other daughter. These are
admittedly findings of ‘*act and ordinarily mnot
open to question in second appeal, but Mr. Atma
Ram claims that he is entitled to have these find-
ings re-examined, in view of a provision contained
in the Patiala and East Punjab States Union
Judicature Ordinance (No. X of 2005 Bk.) This
question, which is of some importance, had arisen
before me in two other second appeals [Regular
Second Appeal No. 193 (P} of 1952 and Regular
Second Appeal No. 288 (P) of 1952] and I had
thought it proper to refer it to a larger Bench, and
in another case [Regular Second Appeal No. 4 P)
of 1953] Tek Chand, J., had referred the same
question to a larger Bench. All these three cases
have been referred to us, and we have apart from
Mr. Atma Ram heard Mr. Puran Chand in one case
and Mr. D.S. Nehra in the other two cases. All
these cases concern territory which, before the 1st
November, 1956, was included in the Patiala and
East Punjab States Union shortly called “PEPSU”
which was a Part ‘B’ State. The Code of QCivil
Procedure was for the first time made applicable
to Part ‘B’ States on the 1st April, 1951, by the
Code of Civil Procedure (Amendment) Act (No. II
of 1951). Prior to that PEPSU had its own law
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, governing civil procedure and the relevant pro- G‘uﬁé‘d;‘;lgg‘gh
- vision was admittedly contained in the Ordinance 0.
4 relied upon by Mr. Atma Ram as well as other Lal Singh
learned counsel. This Ordinance (No. X of 2005 &°d others
Bk.) purported to consolidate and amend the law  Dulat, J.
relating to the Courts in PEPSU and it came into
force there in August, 1948, but even before then
there was another procedural law in force with
which we are not now directly concerned. The
Ordinance in question provided for certain matters
e relating to appeals to the High Court of PEPSU
and section 49 said: —

y “(1) Except as otherwise provided by any
law for the time being in force in the

p Union, an appeal shall lie to the High
Court from:—

~ (a) a judgment, decree or order of a Dis-

trict Judge or Additional Distriet
Judge passed in exercise of his
original civil jurisdiction;

(b) an appellate judgment, decree or order
e of a District Judge or Additional
District Judge, if:

(i) such judgment, decree or order re-
verses or alters the judgment, de-
cree or order of the Court from
whose judgment, decree or order
the appeal was preferred to the
District Judge or Additional Dis-

y Y trict Judge; or

(i1) the amount or value of the subject-
matter in appeal to the High Court
is more than Rs. 1,000 in a suit of
the nature of small causes or more
than Rs. 500 in other suits;



Gurbinder Singh
and others
.
Lal Singh
and others

Dulat, J.
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(c) a judgment, decree or order of a sub-
ordinate judge where an appeal does
not lie to the District Judge owing

to the wvalue of the subject-matter
being beyond the appellate jurisdic-

tion of the District Judge, or where
there is a good ground to doubt as

to which District Judge an appeal
lies.

(2) An appeal provided for hereunder shall
lie on a question of fact or law or both.

Explanation.—A question as to the existence
or validity of a custom or the applicabi-
lity of a custom to some or all the parties
to the appeal shall be deemed to be 3
question of law.”

It will be observed that this section indicated the
category of cases in which an appeal was compe-
tent to the High Court and sub section (2) then
laid down the grounds on which an appeal could
lie. It is obvious that, if this particular provision
is still in force, an appeal to the High
Court from an appeallate judgment and
decree of a District Judge would lie on
a question of fact. From the 1st April, 1951,
however, the Code of Civil Procedure was made
applicable to PEPSU and section 20 of Act II of

1951 while extending the Code to PEPSU and other
Part ‘B’ States provided that : —

“If. immediately before the date on which
the said Code comes into force in any
Part B State, there is in force in that
State any law corresponding to the said
Code, that law shall on that date stand
repealed:

Provided that the repeal shall not affect: —
(a) * * * * * *

1
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(b} any right, privilege, obligation orGurbinder Singh

liability acquired, accrued or incurred
under any law so repealed.”

Mr. Atma Ram admits, although Mr. Nehra does
not, that with the enactment of Act II of 1951 and
with effect from the 1st April, 1951, the provision
contained in subsection (2) of section 49 of Ordi-
nance X, 2005 Bk., stood repealed, because that was
a provision corresponding to a provision contained
in section 100 of the Code of Civil Procedure, I
shall presently consider Mr. Nehra’s contention in
this connection, but it is convenient first to deal
with Mr. Atma Ram’s argument. Mr. Atma Ram’s
case is that, in spite of the repeal of subsection (2)
of section 49 of the PEPSU Ordinance, the right of
appeal, as far as his two cases, i.e., the suits brought
by Prem Kaur and Lal Singh, are concerned, can-
not be affected because the right of appeal had al-_
ready accwsred before the 1st April, 1951, and it was
expressly saved by section 20 of Act IT of 1951. The
argument, in short, is that a right of appeal acerues
on the date a suit is lodged and that right
remains vested in the parties till the litigation is
finally settled. Mr. Atma Ram urges on the autho-
rity of several previous decisions that a right of
appeal is a substantive right and not a mere matter
of procedure and the right cannot be taken away
and is ordinarily not deemed to be taken away by
any enactment, affecting such right wunless
that enactment, either expressly or by necessary
implication, so demands. In the present case, of
course, Act IT of 1951, expressly saves every right
which may have already accrued, and if Mr. Atma
Ram is right that the right of appeal accrues to a
party the moment 3 suit is lodged, it would follow
that that right was not affected, by the extension
of the Code of Civil Procedure to PEPSU, in the
two suits by Prem Kaur and Lal Singh which had

and others
v,

Lal Singh

and others

Dulat, J.
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Gurbinder Singh heen filed in the Court of first instance long before
and others

v, the 1st April, 1951. Left to myself I would have
Lal Singh  been inclined to think that an appeal is a matter
and others ot mepg procedure, but there are so many authori-
pulat, . tative decisions to the contrary starting with the

Privy Council decision in The Colonial Sugar Re-
fining Company, Limited, v. Irving (1), that it is,
I feel, too late now to advocate that view. Lord
Managhten observed in that case:—

“The only question is, Was the appeal to His
Majesty in Council a right vested in the
appellants at the date of the passing of
the Act, or was it a mere matter of pro-
cedure? It seems to their Lordships
that the question does not admit of
doubt. To deprive a suitor in a pending
action of an appeal to a superior tribunal
which belonged to him as of right is a
very different thing from regulating
procedure.”

Following this authority a Bench of the Calcutta
High Court in Sadar Ali and others v. Doliluddin
Ostagar (2), decided that:—

“The date of presentation of the second ap-
peal to the High Court is not the date
which determines the applicability of
the amended clause 15, requiring per-
mission of the deciding Judge, for fur-
ther appeal, but the date of institution

. of the suit is, in each case, the deter-
Q — mining factor.”

-

Our Supreme | Court hasfollowed the same rule in
Messrs Ganpat Ra} Hiralaland another v. The Ag-
garwal Chamber of Commerce, Ltd (3), applying

(1) 1905 A.C. 369
(2) ALR. 1028 Cal. 640
(3) ALR. 1952 SC. 409

L———'
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the decision in The Colonial Sugar Refining Com- Gurbinder Singh

pany, Limited v. Irving (1). There is then a Full
Bench decision of this Court, Messrs Gordhan Das-
Baldev Das v. The Governor-General in Council
(2), on the same lines. T am, therefore. compelled
to conclude that a right of appeal is substantive
right and accrues at the time of the suit. It fol-
lows that in the two cases concerning Mr. Atma Ram
that right was not affected by the repeal of sub-
section (2) of section 49 of the Ordinance, and he
is consequently entitled to challenge the lower

- Court’s findings of fact.

Mr. Nehra had to travel beyond this proposi-
tion, because in his cases, we gather, the suits were
filed after the 1st April, 1951. He contended, there-
fore, that the repeal mentioned in section 20 of
Act IT of 1951 does not at all refer to the provisions
contained in section 49 of the PEPSU Ordinance,
because the repeal was only of laws ‘correspond-
ing’ to the Code of Civil Procedure, while section
49 of the Ordinance did not correspond to the Code
at all. This argument involves the substitution of
the words “identical with” for the expression “cor-
responding to” for which there is of course no

warrant at all. The argument is otherwise futile,
for there is no doubt that when the Code of Civil
Procedure was extended to Part ‘B’ States the
intention was that the provisions of the Code alone
would govern those matters which were expressly
provided for in the Code. Mr. Nehra pointed out
in this connection that section 49 provided for
several matters, apart from the grounds on which
a second appeal could be lodged and that it could
not have been intended to repeal the entire pro-
visions merely because of the extenfion of the Code

(1) 1905 A.C, 369
{2) ALR. 1952 Punjab 103

and others
D,

Lal Singh

and others

Dulat, J.
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Gurbinder Singh
and others
v,
Lal Singh
and others

Dulat, J.

of Civil Procedure to PEPSU. Learned counsel is,
in my opinion, right that Act II of 1951 did not
repeal everv provision contained in the PEPSU
Ordinance but only repealed such laws as corres-
ponded to the provisions of the Civil Procedure
Code and in respect of section 49 of the PEPSU
Ordinance everything was not repealed. Subsec-
tion (1) of that section, for instance, provided for
matters which had nothing to do with the Code of
Civil Procedure. The only provision in section 49
which corresponded to sections 100 and 101 of the
Code of Civil Procedure was contained in subsec-
tion (2) and it is that subsection which, in my
opinion, stood repealed by Act II of 1951.

In support of his argument Mr. Nehra sought
assistance from the fact that after the reorganisa-
tion of the States when PEPSU was merged with
the Punjab on the 1st November, 1956, the Punjab
Legislature enacted Punjab Act, No. 38 of 1957,
extending certain Acts including the Punjab Courts
Act to the transferred territory, ie., PEPSU, and
while doing so expressly provided in section 4 of
Act 38 of 1957 that “all second appeals arising out
of suits which were instituted in the Courts of the
transferred territories before the appointed date
shall continue to be governed by the provisions of
section 49 of the Patiala and East Punjab States
Union Judicature Ordinance, 2005 (PEPSU Ordi-
nance No. X of 2005 Bk} Learned counsel sought
to conclude from this enactment that it wag always
understood that section 49 of the PEPSU Ordinance
had not been repealed by Act II of 1951and it was,
therefore, expressly provided even after the merger
of PEPSU with the Punjab that section 49 of the
PEPSU Ordinance would continue to govern the
matter of second appeals. The confusion in the
argument is that it assumes as if section 49 of the
PEPSU Ordinance contained one single rule which
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either had to stand as one whole or fall. Actual- Gurbinder Singh

ly, however, it is clear that section 49 contained
several provisions and not all of them correspond-
ed to the provisions of the Code of Civil Procedure
and those provisions not so corresponding to the
Code were, of course, not touched by Act II of
1951. The provision in subsection (2) of section
43 of the Ordinance was, however, a provision
corresponding to the Code of Civil Procedure and
consequently stood repealed. Punijab Act 38 of 1957
was meant to extend the Punjab Courts Act along
with certain other Acts to the PEPSU territory,
and as a good part of section 49 of the PEPSU
Ordinance corresponded to the provisions con-
tained in the Punjab Courts Act the Legislature
provided that, in spite of such extension, the ex-
tended provisions of the Punjab Courts Act would
not apply to pending suits and second appeals
arising out of them, the reference being to the
provisions corresponding to the provisions of the
Punjab Courts Act. It is, in the circumstances,
impossible to infer from the enactment of Punjab
Act 38 of 1957 that the previous Central Act IT of
1851 had not in any manner touched section 49 of
the PEPSU Ordinance. As I have already said,
subsection (2) of section 49 of the PEPSU Ordi-
nance was repealed by Act II of 1951 and the cor-
responding provision in the Code of Civil Proce-
dure contained in seetions 100 and 101 had re-
placed it with effect from the ist April, 1951.

To sum up, as far as this question of second
appeal on facts is concerned, the conclusion must
be.that a second appeal arising out of a suit insti-
tuted on and after the 1st April, 1951, would not
be competent on a question of fact, while a second
appeal arising out of a suit instituted before the
Ist April, 1951, would be governed by the law in
force on the date of the suit in each case. The

and others
.

Lal Singh

and others

Dulat, J.
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three referred cases (Regular Second Appeals
Nos. 193 (P) and 288(P) of 1952 and No. 3(P) of
1953) can now go back to a Single Bench for the
decision of the other questions involved.

To proceed now with the appeals requiring our
decision, Mr, Atma Ram admitted that there was
good evidence to show that Prem Kaur was the
daughter of Raj Kaur. It is enough to mention
in this connection that in the very suit brought
by the Raja of Faridkot Prem Kaur was admitted
to be Raj Kaur’s daughter. Prem Kaur has her-
self given direct evidence about this matter. Mr.
Atma Ram’s main contention was that Lal Singh
and Partap Singh were not shown to be the sons
of Raj Kaur’s daughter, but having gone through
the evidence I find little force in this contention.
Lal Singh has given evidence and it is supported
by Prem Kaur, Four other witnesses have similar-
ly deposed to their relationship showing that Lal
Singh and Partap Singh are the sons of Mahan
Kaur, who was the daughter of Raj Kaur. Mahan
Kaur was married to Pala Singh and the evidence
shows that Lal Singh and Partap Singh are
the sons of Pala Singh. It was urged be-
fore us that the oral evidence of wit-
nesses concerning such relationship is not
good evidence, but, considering that the evidence
is given by persons who knew the parties and saw
them living in certain relationship, the evidence
is really about conduct. In the present case, how-
ever, there is also good documentary evidence.
The previous litigation leaves no doubt that Mahan
Kaur was admitted to be the daughter of Raj
Kaur and Lal Singh and Partap Singh are certain-
Iy Mahan Kaur’s sons. There is no rebuttal of this
evidence, and Mr. Atma Ram had to admit that no
attempt was made by the defendants in the present
suits to show that Lal Singh and Partap Singh were
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not in fact the sons of Mahan Kaur, or that Mahan G‘“a‘:f:d:tl;l i“gh
Kaur was not the daughter of Raj Kaur. As the ».
record stands, therefore, it is impossible to disturb  Lal Singh
the concurrent finding of the Courts below that the and others

relationship alleged by the plaintiff is established.  Dulat, J.

The next question concerns the right of suc-
cession to Raj Kaur's property. This matter is
admittedly governed by the dastur-ul-amal of 1893
in force in the Faridkot State which mentions
clearly that if a person dies his estate devolves on
his son or sons, his widow, his mother, his grand-
mother and so on including his collaterals, and
failing such heirs on his daughter and daughter's
son and so on. So that a daughter and a daughter’s
son are heirs within the meaning of the dastur-ul-
amal. Mr. Atma Ram conceded that as far as the
adna malkiat or proprietorship rights in the land
were concerned, Raj Kaur’s daughers and after
them her daughter’s sons were entitled to succeed.
His submission, however, was that in respect of
the occupancy tenancy the matter was governed
not by the dastur-ul-amal but by the rule men-
tioned in section 59 of the Punjab Tenancy Act.
This section undoubtedly excludes a daughter and
a daughter’s son from succession, and if the rule
were applicable in the present case the Raja of
Faridkot as landlord was entitled to step in on the
death of Raj Kaur. The Courts below have, how-
ever, found that even in respect of occupancy
tenancy the rule of succession was the same as
contained in the dastur-ul-amal. The language
of the dastur-ul-amal is comprehensive enough
and does not purport to distinguish an occupancy
tenancy from the other estate of a deceased person.
The matter, however, does not rest there, for there
is on the record the copy of a robkar issued by the
Council of Administration in the Fanidkot State
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which leaves no doubt that succession to an oec-
cupancy tenancy was also governed by the same
rule as other property. The order of the Council
expressly stated:—

“Since some time it has been brought to
the notice of the Council of Faridkot
State that certain persons are being de-
prived of their legitimate rights in view
of section 58, subsection (4) of the
(Punjab) Tenancy Act of 1887. It has
been urged that, if ordinary heirs can
succeed to the other property of a de-
ceased. there ‘is no reason why they
should not succeed to occupancy rights,
and, in consideration of the rights and
the well-being of the people of the
State. and Council considers it proper
that it should be ordered that till such
time as any order to the contrary is
made, occupancy tenancy should be
governed by the same rule of succes-
sion as ordinary property and the pro-
visions of section 59 of the Tenancy Act
should have no force.”

It appears to me that the Council were not making
any new rule but were merely enforcing what
they believed to be the proper rule of Succession.
but, even if it be that a new rule was being creat-
ed, it is not suggested that the Council of Ad-
ministration was not competent to do so. No
order to the contrary was ever made. I am in
the circumstances. satisfied that section 59 of the
Punjab Tenancy Act did not govern succession to
the occupancy tenancy left by Raj Kaur, and that
under the ordinary rule a daughter and a daughter’s
son were entitled to succeed and the Raja of
Faridkot as landlord had no right in the presence
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of such heirs. [ would, thus, affirm the conelu- Gurbinder Singh
sions of the lower Courts in this respect that to ™ f,.thers
the property in dispute Prem Kaur was entitled Lal Singh
to succeed to the extent of one-half and Lal Singh 29 others

and Partap Singh the other half. Dulat, J.

Mr. Atma Ram then contended that the deci-
sion of the suit for possession brought by the Raja
against Bakhshi Singh and Partap Singh should
operate as a bar to the present claim of Partap
Singh. The argument is that in that litigation
Partap Singh could and ought to have raised the
plea that he was entitled to retain possession of
the property as the heir of Raj Kaur in preference
to the plaintiff, ie., the Raja, and such a plea
should be deemed to have been raised in that suit
and decided against him. Reliance in this con-
nection was placed on section 11 of the Code of
Civil Procedure, Explanation IV, which says:—

“Any matter which might and ought to
have been made ground of defence or
attack in such former suit shall be
deemed to have been a matter directly
and substantially in issue in such suit”.

The question, therefore, is whether it was open to
Partap Singh in the previous suit to raise this
particular plea that he was entitled to the pro-
perty, being a better heir than the plaintiffs. It i
has to be remembered in kis connéction that the ~Hto
suit for possession followed the Raja’s suit for
avoiding the adoption of Bakhshi Singh by Raj
Kaur, and Partap Singh was joined in the suit as he
happened to be in possession of a part of the pro-
perty as transferee from Bakhshi Singh, At the
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Gurbinder Singhtime of the suit Partap Singh's mother Mahan

and others
.

Lal Singh

and others

Dulat, J.

Kaur, was living and during her lifetime Partap
Singh could not possibly claim to be Raj Kaur’s
heir, nor claim to retain possession as such heir.
It seems to me, therefore, that this particular plea
was not open to Partap Singh at the time of the
previous suit, and it follows, therefore, that the
plea cannot be deemed to have been raised and
decided against him. I hold, therefore, in agree-

ment with the lower Court, that the ground of
res judicate cannot be allowed to non-suit Partap
Singh.

The next contention is that Kehar Singh was
a bong fide transferee having bought the property
from the Raja for valuable consideration and must
be protected by section 41 of the Transfer of Pro-
perty Act.  This section is expressed thus:—

“Section 41. Where, with the consent;
express or implied, of the persons in-
terested in immovable property, a
person is the ostensible owner of such
property and transfers the same for
consideration, the transfer shall not be
voidable on the ground that the trans-
feror was not authorized to make it:
provided that the transferee after tak-
ing reasonable care to ascertain that the
transferor had power to make the
transfer, has acted in good faith.

~ S a3 - L - " -

Tt is clear that if advantage is to be taken of this
rule, it is not enough to show that the transferee
was acting in good faith or had paid valuable con-
sideration, but it has further to be proved that the
ostensible owner had become such owner with the
express or implied consent of the true owner. Can
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it then be said in the present case that the Raja of Gurbindetfh Singh
Faridkot was made to appear the ostensible owner ™% f, e
of the property by an implied consent on the part  Lal Singh
of the true owners” It is said that since the true =nd others
owners did nothing to interfere with the Raja’s
possession or with the transfer made by the Raja
in favour of Kehar Singh, it should be inferred
that the true owners had impliedly consented to
it. I find it impossible to rcach this conclusion.
Certain decisions of the Lahore High Court, to
which it is unnecessary to refer now, did indicate
that some latitude should be shown to a bona fide
transferee, but the danger of this latitude was
soon realised, and later decisions have repeatedly
stressed the need of protecting the interest of the
true owner even against a bong fide transferee
unless it is clear that the true owner himself in-
duced the belief that the ostensible owner could
deal with the property. I need only refer to &
decision of a Full Bench of the Lahore High Court
in Shamsher Chand v. Bakhshi Mehar Chand and
others (1), which laid down two clear rules: —

Nulat, J.

(1) that “in order to deprive a real] owner
of his rights in immovable property it
must be established that he had given
his consent, express or implied, to an-
other to represent himself as the owner
of the said property:” and

(2) “that mere inactivity on the part of the
real owner even with the knowledge of
the transfer could not amount to im-
plied consent within section 41 and
could not debar him from acquiring
his property from the transferee within
the period  of limitation unless
by some word or conduct on
(1) ALR. 1947 Lah, 147
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Guebinder Singh his part he had induced the transferee to
e believe that his transferor was compe-
Lal Singh tent to make the transfer.”
and others

Dulat, J. These are wise rules and I find myself in res-

pectful agreement with them. Looking at the facts
of the present case it is clear that if the transferee,
i.e., Kehar Singh, had taken the trouble of en-
quiring into the title of his transferor, i.e., the Raja
he (Kehar Singh) could not have failed to discover
that the Raja had acquired possession in the course
of litigation and that the property had originally
belonged to Raj Kaur and Raj Kaur's daughter
and daughter’s sons were in existence, and further
that the Raja’s possession was in no manner with
the consent of the true owners. It is of no conse-
quence that the true owners did not immediately
go to Court to claim their rights and, in my opinion,
therefore, no advantage can in the present case be
taken of the rule in section 41 of the Transfer of
Property Act.

There remains now the question of limitation.
The Court below has held the suit of Prem XKaur
barred by limitation on the view that Article 141
of the Limitation Act applies to the suit and it was
filed more than twelve years after the death of Raj
Kaur. Mr. Kaushal on behalf of Prem Kaur con-
tends that Article 141 is not really applicable,
because this was not a suit by a Hindu as such for
the possession of property left by a Hindu female,
the argument being that such suit must be founded
on some rule of Hindu Law. There is nothing in
the language of Article 141, Limitation Act, to
support this suggestion. The Article runs:—

“Like suit by a Hindu or a Muhammadan
entitled to the possession of immovable
property on the death of a Hindu or
Muhammadan female.”
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It is not denied that Prem Kaur is a Hindu, nor Gubinder Singh

that Raj Kaur was a Hindu female, and it is, there-
fore, difficult to see why Article 141, Limitation
Act, does not apply to the suit, the ground on
which possession is claimed being of no signi-
ficance. Mr. Kaushal then urged that, in any
case, this Article applies only where a Hindu
female dies and she is immediately before her
death not in possession of the property, and the
suit is brought by the next heir for possession.
This may be so, but in the present case it is per-
fectly clear that Raj Kaur was not at the time of
her death in possession of the property. She had
already parted with possession and even on Mr.
Kaushal’s argument the suit by Prem Kaur would
be governed by Article 141. It is admitted that time
for such a suit begins to run from the daie the
female dies, which in this case was Raj Kaur, and
since the suit was filed long after twelve years had
expired since Raj Kaur's death the suit was
clearly barred by time.

Regarding the suit of Lal Singh and Partap
Singh, the position is different. The Court below
has held that to that suit Article 141, Limitation
Act, would not be applicable. Mr. Atma Ram for
the defendants contended that Article 141 would
apply even to that claim because it was a suit by
a Hindu for the possession of immovable property
previously belonging to a Hindu female. Assum-
ing this to be so, it is clear that the suit could be
brought within twelve years of the death of the
Hindu female and that Hindu female in the case of
Lal Singh and Partap Singh’s suit was their
mother, Mahan Kaur; who admittedly died well
within fwelve years of the suit. Mr. Atma Ram
contended that time should be taken to run from
the date of Raj Kaur’s death because the property

and otherg
V.

Lal Singh

and others

Dulat, J.
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Gurbinder Singh originally belonged to her. This, however, does

and others
B,

Lal Singh

and others

Dulat, J.

not appear fo me to be the intention of Article 141,
Limitation Act. An identical matter was actually
considered by a Full Bench of the Allahabad High
Court in Bankey Lal and others v. Raghunath
Sahai and others (1). and Sulaiman. Acg., C. J,
clearly laid down that a reversioner’s suit was
competent within twelve years of the death of the
female on whose death alone the reversioner
could claim the property. The facts in that case
were very similar to the facts of the present case.
The propertv had belonsed to one Bansidhar. who
was succeeded bv his widow Mst. Gumane who
died in 1894, The proverty then devolved on Mst.
Gumane’s dauvghter, Mst. Saraswati, who died in
1920 without ever entering into possession of the
property and without ever suing to recover it. The
suit was brought after Mst. Saraswati’s death by
her sons and it was argued that time had begun
from the death of Mst. Gumane—which argument
was revelled and it was held that time against the
sons of Mst. Saraswati began to rur. from the date
of Mst. Saraswati’s death, ard Article 141.
Limitation Aet, was apolicable Tt is clear that on
this view the claim of T.a] Sineh and Partap Sinch
cannot be denied on the sround of limitation. The
Court below took the view that Article 141 was
not anplicable but Article 144, and since the suit
was brousht within twelve vears of the date the
Raia took possession, it was within tims. Tt is
admitted that one trespasser cannot tag on another
tresnasser’s possession to his own vpossession to
defeat the owrer, so that even on the view that
Article 144 would apply the present claim of Lal
Singh and Partap Singh cannot be defeated on the
score of limitation.

_—_— —_— — . S = . = . - —-—

(1) ALR. 1928 A1 561

N
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At one stage of the arguments reference was Gurbinder Singh

made to section 22 of the Limitation Act and it
was suggested that since Partap Singh was not
originally a plaintiff in the suit instituted by Lal
Singh, the suit in respect of Partap Singh’s claim
should be deemed to have been instituted only
when Partap Singh was made a plaintiff by which
date twelve years’ period had expired. It is, how-
ever, clear that section 22 of the Limitation Act
has no application to the present case, because
here Partap Singh was a defendant in the suit of
Lal Singh at the very time the suit was instituted
and subsection (2) of section 22 makes it quite
clear that where a defendant is made 1 plaintiff or
a plaintiff made a defendant the rule mentioned in
subsection (1) has no application. Learned counsel,
therefore, did not press this particular suggestion
any further, No other question has been raised in
the two appeals.

In the cross-objections the only matter raised
concerned costs, for, although at one stage Mr.
Seth did suggest that if Prem Kaur’s claim is tp
fail her share of the property should devolve on
Lal Singh and Partap Singh, he did not press this
siggestion for obvious reasons. As far as costs are
concerned, the lower appellate Court has in my
opinion, taken a feasonable view in leaving the
parties to their own costs throughout, and I would
not care to interfere with it.

The result is that the two appeals as well as
the cross-objections fail and I would dismiss them

all, but in view of all the circumstances again leave
the parties to their own costs in this Court.

Capoor, J.~—I agree.

B.R.T.

and others
»,

Lal Singh

and others

Dulat, J.

Capoor, J.



